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39 David Dyzenhaus, id.; Christine Sypnowich, “Utopia and the Rule of Law,” in
Recrafting the Rule of Law: The Limits of Legal Order 178-95, 179-81 (David
Dyzenhaus ed., 1999).
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REEEZE ] (formal conception of the rule of law) ~ [BEEE R
(substantive conception of the rule of law) ~ Bl [FEFEEFE ]
(proceduralist conception of the rule of law) =7& o 41

FreB [TRRXRERER ] R RNEBER] < %] DEZRERE
i > SRRPTERRY [HQETIIG ] » BD2MK [RR] e » LUBCOERy &k 6
[ ] MR BIRIEAAE MAMBUS IR (3R] B EERENmS]
BRI RAER o 2 B [TNa 2 | W AR ERA iR [
| (formalistic) B2 [EE ] (positive) FYEIEL » 43 FEEEER—BEEE
EWER M » HFRSHS CEFREY » WAREE REMZER o 767 »
ERER [EnER] RANILE  §EENER > hEREEEE
(textualism) » LUERFEEHEME » RREERFRERE THESZH
EE o 44

PRI - WA [N ZREmatt B £ BIRETEREE ? St
EBBF R %A E Antonin Scalia » ©7B B EE#IEIZ o Scalia Kk
BRE [HREER] Ef B HE RE [EeER] ERIE [’
2] 6B (Of course it is formalistic. The rule of law is about form!) o 45
B » Scalia KIFEEIN—5GE » HEMEER [B\kEER] W5 m

40 BARSEEAL TR SRRV E - SE2RET T WEEARE R » KR Rk
BISKHER » BN B EARBRERE() ) E—EEZ—= (1993) °

41 David Dyzenhaus, supra note 38, at 5; Neil MacCormick, “Rhetoric and the Rule of
Law,” in Recrafting the Rule of Law: The Limits of Legal Order 163-77, 169-72
(David Dyzenhaus ed., 1999).

42 David Dyzenhaus, d.

43 HRTERRERESOMEEZEERLAEGEASN » 528 Mark  Tushnet,
“Federalism and Liberalism,” 4 Cardozo J. Int'l & Comp. L. 328 (1996) o

44 HP N EEEGRE BESIERRAEILEE » 5528 David A. Strauss, “The New
Textualism in Constitutional Law,” 66 Geo. Wash. L. Rev. 1153, 1156-7 (1998) » LAk
B HE C HAMERL o

45 Antonin Scalia, A Matter of Interpretation: Fedeval Courts and the Law 25 (1997).
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£ [REERER] & T » WEEETUSE [3E] KN ZEHY
BIEFEERERER - MAZEHLRFE X EEET R e EES
ETEBURER | BEEEE—SERE [FIERBRER | KRR A AR
N EFEEERAENEEAFRBERER REEARLBREZIESE (B
HIZBEZITBORR) ARl e (BRIECTRaw) EE (BEEE)
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46 Mark Tushnet, supra note 43 (Tushnet ZEFFEREE LA E B3 BB XK EER
U REMK B » SETREEXMUERXR » FL RS —E » WHE
Z#F%E) ; John Hart Ely, Democracy and Distrust: A Theory of Judicial Review 11-41
(1980).

47 2B Steven G. Calabresi, “Textualism and the Countermajoritarian Difficulty,” 66
Geo. Wash. L. Rev. 1373 (1998).

48 WERAEEBEBIANERETBIE NS » UERREREREREHEREEHERA
ffi Bruce Ackerman B{{K o £ S BUABEGE S AL » HRERBUE T Bg LR
FIEEMAIHLE » 325 Bruce Ackerman, We the People: Foundations 230-65 (1991) o

49 Frank H. Easterbrook, “Textualism and the Dead Hand,” 66 Geo. Wash. L. Rev. 1119
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T BEAR FERE IR E R IR R BB & =R E Antonin
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MIATEE » P IR GRIVEE » AIRWEIEEESE » MRREIEERE
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HREIEES o5 [HEREIEEE] (substantive conception of the rule of
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HIE > R TEERIEE N EE » REREIT B TBEE Al fTE
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(1998); Jed Rubenfeld, “The Moment and the Millennium,” 66 Geo. Wash. L. Rev. 1085
(1998).

50 HESFATEERY Intratexualism » FEBIENEEZPE BLLE#% Akhil Reed Amar FiR o 5§
2288 Akhil Reed Amar, “Intratextualism,” 112 Harv. L. Rev. 747, 787-94 (1999).

51 Neil MacCormick, supra note 41, at 169-72. 3ELEHEIN 2B » KIETBRRAINE
B EEEEYE  5EEE2eE=TEEY [FiteEEHcRE ] Wadg  54k-2000
FEI12H9~10H -

52 Ronald Dworkin %flt—5588 » 51 s F AR H 281 » fR7E Ronald Dworkin, “The Forum
of Principle,” 56 N. Y. U. L. Rev. 469, 500-16 (1981) —3C o

53 Ronald Dworkin, id; Neil MacCormick, supra note 41, at 169-72.
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55 Neil MacCormick, supra note 41, at 169-72.

56 BE L EEERATAREEREMEELZENWLE » ZEEEZ%E John Hart Ely £
ELFEMIEREE » 5528 John Hart Ely, supra note 46, at 11-41, 43-72.

57 HIRBEFEIEEENNRE » 5520 Neil MacCormick, supra note 41, at 169-72. ER
Juergen Habermas {E A ZHEL » 552 B Juergen Habermas, Between Facts and Norms
222-37 (William Rehg trans., 1998) o
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R (BRI RE ERMAERE FEEE] B [$0TE ]
B [2 % | AEHRE B %8 [EBGER] RERRANERER)
MNP RSB GHIENEREIANE » BEEERARER  AIEERRED
By [HEE] > BEE LEBITEER » LUER NEREER] REH 55
R o W » [ERER] > REREREENZES AT (the rule of law as
the empowerment of the courts) © 99

AN FIER BB ARGEH [FEIEERER ] BEIEK (] 83Uk %] #&#
PERTRRLED BUN TSR EANREN) HE B R AT A1 5331 (separa-
tion of powers) #fEfE AR o 60 DIEBREEREA 8 [Eh+5]
WRAR BB B A » AU [#E2EEH]| (non-delegation doctrine) 6!
REFEE—SRBULE [FTE#ZFER] ] (intelligible principle) » 62 {HEBIS

58 B [HEIEEE B [ERE | MEEFEHENBIMR  Alon Harel 2% E LILI BT HRESH]
SETTEESRSHT o 5528 Alon Harel, “The Rule of Law and Judicial Review: Reflections
on the Israeli Constitutional Revolution,” in Recrafting the Rule of Law: The Limits
of Legal Order 143-60, 151-7 (David Dyzenhaus ed., 1999) o

59 See id.

60 BERS [ZIEFZ#EEH]| (non-delegation doctrine) B bFREEWARIMES 1433 (separation
of powers) BREEMEFIRIEIEEE) (check and balance, accountability) » EBRITEIEZ
FORERS L T B 4 o 5528 George L. Lovell, “That Sick Chicken Won’t Hurt:
The Limits of a Judicially Enforced Non-delegation Doctrine,” 17 Const. Comimen-
tary 79, 83-89 (2000); Anthony S. Winer, “Why the ‘New Non-delegation’ May Not Be
So New,” 27 Wm. Mitchell L. Rev. 1025, 1030 (2000) o

61 EBIBF R EERER R AR [ELS ERR] B8k ERA—/\—=%H4 The Brig
Aurora, 11 U.S. 382, 382 (1813) i fmiEbess I (E A [R5 (LR A | ERRiFR B & ¥
RBEA—N_OR=OFRMFTBEFAZ§ » HEA#IP 2 Richard J. Pierce, Jr. Et
Al., Adwinistrative Law and Process 50-56 (3d ed. 1999) o Fi ZREH » sH2BRYXH »
ABE LR s ENAFAEATZ 0

62 ZOFMR &% EFEBFERAITEL [##ZIEFA]| (non-delegation doctrine) R
ST SIS HE » —Ju/\IU4E Lichter v. United States, 334 U.S. 546 (1948) —
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£ BB E R A BRI RRR A R SRUEYE (sufficient standard) » #24#
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HREANEES RN E » fiBE LR EATAENAFL o

63 BBIE KN [ZIERERA EHRBZR A TE2EEBERE R ILENTRE
EREBHIA B R TS I — R AR B RS A A AR LR R R » SHYEITBURRH - 1R
EEHARIEZITHRMSREGIRIEEIEE o YIS [EAHE R PRr % B RiER
EKGEERBEAYPIP: American Trucking Association, Inc. v. Epa, 175 F. 3d 1027 (D.C.
Cir. 1999) BtREHZEN—EFTF o HEFREEREHESERNHTRE  rd o FH2H
Anthony S. Winer, supra note 60, at 1030.

64 HPBRBIFEEREMERZFETRHSHNERIN - FH2RERSE  TB&HT LR
TR » EMAAZREE/AL (ZHR 2 2000 4) ; 3R » BTBELR > ELMELTL
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RIERR K » [EEER]  HEES [EERE] WREF » MEREEREE
WESIESTT o h—HR » EEZF R FEABERNEBHEFERENS
s BBEEE o BEEERFEEAIBR (transitional states) » 0 ZEEERE
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RIFEPE | transitional courts) HHE BEBENEBIIREREREQES BRE
LR EB BB EZ (constitutionalism) EIEIAEERER (rule of law) HIE
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3.2.1 BREERHEEEEROEAESHEERG

Ve —@EMEBBERAEL R [EIREE ) » £ E AR R
N T EEEEEERNEZ  AEVETE [EEES) H Hlk
Mk KOEZe EIEME BRI ORED [EEEb)) PRI
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65 FREBE = REEEABRES (transitional states) » £EEIE— L/ \UEZH HEHE-FHEE
BEESHERERFEANER » MEENBHEFZ— o 552 A Samuel P. Huntington
- BIEEE  F28K TR REMRE ) —AANEABR—R (REER
The Third Wave: Democratization in the Last Twentieth Century, 1991) o

66 SEIZERLS I [EAER] B [FRBEERE] | wAREEBFE A —REENAUGHE
R AR BRI RS » BREEHRE  F=1+—8F "8  BEATAEALTR (2002) -
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67 E52:f Csaba Varga, “Transformation to Rule of Law from No-law Societal Contex-
ture of the Democratic Transition in Central and Eastern Europe,” 8 Conn. J. Int’l L.
487, 497-501 (1993); Sarah Wright Sheive, “Central and Eastern European Constitu-
tional Courts and the Antimajoritarian Objection to Judicial Review,” 26 Law &
Pol’y Int’l Bus. 1201, 1225-33 (1995).

68 THRASCENIER L » HREFEH I —EEE » 5523 Matthias Hartwig, “The Institu-
tionalization of the Rule of Law: The Establishment of Constitutional Courts in the
Eastern European Countries,” 450 Am. U. J. Int’l L. & Pol’y 449, 449-51 (1992); Ran
Hirschl, “The Political Origins of Judicial Empowerment through Constitutionaliza-
tion: Lessons from Four Constitutional Revolutions,” 25 Law & Soc. Inquiry 91
(2000); Ran Hirschl, “The Structure for Hegemony: Understanding Judicial Emp-
owerment Through Constitutionalization in Culturally Divided Polities,” 36 Stan. J.
of Int’l L. 73 (2000). 5552 Wen-Chen Chang, supra note 6, at 502-19.

69 Ran Hirschl, id.
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IORTAr » MREEF-ET/ ERHRE » FIEBERER B RA B LR
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#iE WRENERE AR E REEEE (MENE [FEERXREEERE) 8
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70 Mark F. Brzezinski & Leszek Garlicki, “Judicial Review in Post-Communist Poland:
The Emergence of A Rechtsstaat?,” 31 Stan. J. Int’l L. 13 (1995); Ruti Teitel, “Post-
Communist Constitutionalism: A Transitional Perspective,” 26 Colum. Hum. Rits. L.
Rev. 167 (1994); Ruti Teitel, “Transitional Jurisprudence: The Role of Law in Politi-
cal Transformation,” 106 Yale L. J. 2009 (1997); C Neal Tate, “The Judicialization of
Politics in the Philippines and Southeast Asia,” 15 Int’l Pol. Sci. Rev. 187 (1994); Note,
“Liberalismo Contra Democracia: Recent Judicial Reform in Mexico,” 108 Harv. L.
Rev. 1919 (1995).

71 5%2# Wen-Chen Chang, supra note 6, at 305-11.



RV EBE SRR £ R 549

BE R WRE > £AE LEGRES MEEEE] WHELTHERA o

i BABEREE » AEBORERZRT » BPRE-GHAET AR
FE—ORERE > DISEEIHRE GO TR =+ OB R B A B
8 S EEAICHRERR » AREES TIGRHERERERIAE
LU [TeRiEia £ Btk E R AR BIRBER T TBUR - BH L 8
FHE—ORMEE » RREREERESEERE=T-0EEIE - K&
BE—ERIE SITERG L BT BUER R B R EE - BFHE _—O
RSN REEHRANEEMERAG CHEMR [mw)) » #7E
ELRRNES - S ERBARE I HRIIE RIS » T
HRAHEE BIELIEBERY A Ik B AR R o

HEFE_—ORERZ%  AERANEEEERRE (BkEE
%M [ RBAkESe IR E AR RS AER B WREE
s AR [RE] MTEE SRR [EE]  EENEHPEETH
AHEREE U RN E SIEEEIR o /M8 » FREBEAEEERETIE
FIHISRRS {5 [TeRlkieE %] TRAMRKRNEEZ (/1] ATBERTR
REERAERSE] (577 o R » EREBEEREBTFE Z— OB ER » T
FNLEBH R R R EYCRS [BERE | A8 R R N ORI TES
9 REEELHBGRIEE N

i EEMEBURIE T - AATIRERUHER: - BEIEST RANAIRE - AL
5 o BAERSEI T RER » LRI RE R — R R - T2
EREE R ~ T EPTEREEBHIIRITRT » UZS ~ MR > [
BB R IR AE BT - SRS BUERER THRRBE AV A SR LIRYAEER - TEFE
BEFEREAEE AR o 7 BEERE L R EE L E R REE
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73 BEE—/ L~ —O—EEaR o

74 Jose J. Toharia, “Judicial Independence in an Authoritarian Regime: The Case of
Contemporary Spain,” 9 Law & Soc’y Rev. 475 (1975); David S. Clark, “Judicial
Protection of the Constitution in Latin America,” 2 Hastings Const. L. Q. 405 (1975);
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C Neal Tate, “Authoritarianism and the Functions of Courts: A Time Series Analy-
sis of the Philippine Supreme Court, 1961-1987,” 27 Law & Soc’y Rev. 707 (1993).
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ABSTRACT

The Law of Administrative Litigation Procedure was revised sub-
stantially in the end of 1998 and as a result, the Administrative Court was
reorganized in the spring of the next year. It is therefore intriguing
whether and how the Administrative Court has responded to such a
profound institutional change with its court decisions and styles of legal
reasoning, and whether such reorientation of the Administrative Court
has affected the judicial review function of the Grand Justices of the
Judicial Yuan. This Article discusses the Supreme Administrative
Court’s review of administrative rules, as it is concerned with constitu-
tional principles of the rule of law and checks and balances of govern-
mental branches. With the electronic database created by the Judicial
Yuan, the authors employ an empirical method, instead of the traditional
leading case approach, to analyze the changing patterns of court
decisions.

This Article finds that after the reorganization, the Supreme Admin-
istrative Court (the Court) has become both active in reviewing adminis-
trative rules and straightforward in rejecting unlawful rules in individual
cases. In a transitional context, a court’s display of judicial activism not
only is consistent with similar experiences exhibited by other courts, at
home and abroad, but also can enhance greatly the institutional respect
of a court. Judicial activism shown by the Court, however, has been
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colored with legal formalism. The authors suggest that the Court may
leave behind legal formalism and shift the focus to substantive rights and
procedural concerns. By strengthening the message-sending function of
court decisions, the Court may actually play an active role in the protec-
tion of human rights and the supervision of administration.

Key Words: transition, court, rule of law, judicial activism,
constitutional politics, separation of powers,
administrative court, administrative rule, judicial

review





