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On the Subsidiarity of the Action
for a Declaratory Judgment:
The Meaning and Substance of Section 6,
Subsection 3 of the Administrative
Litigation Act

Shwu-fann Liou

Sun Yat-Sen Institute for Social Sciences and Philosophy, Academia Sinica

ABSTRACT

The action for a declaratory judgment (“Feststellungsklage”) is
defined by three categories in the section 6, subsection 1 of our Taiwa-
nese Administrative Litigation Act. They are: (1) action for a declaration
that a legal relationship exists or doesn’t exist (“allgemeine Feststel-
lungsklage”); (2) action for a declaration that an administrative act is
void (“Nichtigkeitsfeststellungsklage”); and (3) action for a declaration
that a “finished” (“erledigt”) administrative act was illegal (“Rechts-
widrigkeitsfeststellungsklage”). Actually, these three categories were
adopted from the German administrative litigation system, where we
may find that the initially enacted subsection 3 of our law only marked
out the limits of the subsidiarity (“Subsidiaritit”) of the “allgemeine
Feststellungsklage”, in reference to the section 43, subsection 2 of the
German Administrative Court Act (“Verwaltungsgerichtsordnung”).
Eventually the question arose as to why the “Nichtigkeitsfeststellungs-
klage” and “Rechtswidrigkeitsfeststellungsklage” were not included in
the subsidiarity clause at the same time. This article tries to analyze the
meaning and the substance of the original subsidiarity regulation by the
methods of comparison and contrast. We review the legislative back-
ground, theories and practices based on the German regulation
mentioned above. We point out the shortcomings of section 6, subsection
3 of our Administrative Litigation Act by examining its contents and
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make proposals for revision. Efforts are made further in examining the
actual connection among “Nichtigkeitsfeststellungsklage”, “Rechtswid-
rigkeitsfeststellungsklage” and the principle of subsidiarity after the true
meaning of the subsidiarity clause is fully apprehended. It is concluded
that the difference of their relief functions made it impossible to incorpo-
rate the three “Feststellungsklagen” into the same subsidiarity regula-
tion.
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